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FEDERAL MOTOR CARRIER SAFETY REGULATIONS;
SAFETY REQUIREMENTS FOR OPERATORS OF SMALL PASSENGER-
CARRYING COMMERCIAL MOTOR VEHICLES USED IN INTERSTATE
COMMERCE

NOTICE OF PROPOSED RULEMAKING; REQUEST FOR COMMENTS

COMMENTS OF THE AMERICAN BUS ASSOCIATION, INC.

The American Bus Association ("ABA") is the national trade association of the intercity
bus industry. ABA has over 3,000 members; of those, more than 800 member companies are

bus operators. They offer a variety of bus services:

* regular route intercity service between fixed points on set schedules;

charter service, where a group of passengers (such as a church or organization)
purchases all of the seats on a bus for exclusive use on a particular trip;

tour service, which usually includes stops for sightseeing and recreational
purposes;

commuter bus services, generally from the suburbs into urban areas; and
special operations, which are scheduled services to enhance public transportation

systems (such as bus service from a city to an airport), or which may be
connected with a special event or attraction at the destination.

The rest of ABA's members include representatives of the travel and tourism industry,

and the manufacturers and suppliers of products and services used by the bus industry.



ABA and its member companies have led the effort to expand the passenger carrier
component of the definition of a Commercial Motor Vehicle (CMV) so as to apply the Federal
Motor Carrier Safety Regulations (FMCSRs) (49 C.F.R. Parts 350-399) to all motor carriers of
passengers operating in interstate and foreign commerce, with few exceptions. ABA had
encouraged Congress to enact the provision in the ICC Termination Act of 1995 that amended
the passenger carrier component of the Commercial Motor Vehicle (CMV) definition in 49
U.S.C. § 31132(1)(B) to include a vehicle that is “designed or used to transport passengers for
compensation, but excluding vehicles providing taxicab service and having a capacity of not
more than 6 passengers and not operated on a regular route or between specified places . . .”
Notwithstanding this statutory change, the FHWA failed to amend the FMCSRs to include any
passenger vehicles that carried fewer than 16 passengers.

As a result of that lack of action, ABA strongly encouraged Congress to enact subsection
4008(a)(2) of the Transportation Equity Act for the 21* Century (TEA-21), Pub. L. 105-178, 112
Stat. 107 (June 9, 1998). That change further amended the passenger-vehicle component of the
definition of a commercial motor vehicle in 49 U.S.C. § 31132(1)(B) to include any vehicle that
is “designed or used to transport more than 8 passengers (including the driver) for
compensation.” In addition, under subsection 4008(a)(2) of TEA-21, operators of vehicles
defined by section 31132(1)(B) automatically became subject to the FMCSRs on June 9, 1999,
except to the extent that the FHWA determines to exempt them through a rulemaking
proceeding. Although the FHWA issued an Advance Notice of Proposed Rulemaking prior to
the congressional deadline, it took no further action although the FMCSRs, except for 49 CFR
Parts 382 and 383 became applicable. The two notices published September 3, 1999 exempted

all small passenger-carrying vehicles from the FMCSRs for 6 months while FHWA conducted a



separate rulemaking action to determine what extent to apply the FMCSRs. ABA was at that
time concerned that the FHWA chose to exempt small passenger vans from a significant portion
of the safety regulations found in the FMCSRs completely for a period of six months. This
approach was directly contrary to the express congressional mandate to apply the FMCSRs to

these carriers.

Discussion of FHWA’s Proposal

In order to gather information about the operational safety of passenger vans, the agency
has published a final rule, effective February 12, 2001, that requires that motor carriers operating
commercial motor vehicles designed or used to transport between 9 and 15 passengers (including
the driver) for compensation complete and file a motor carrier identification report (49 CFR
385.21); comply with the FHWA’s CMV marking regulation (49 CFR 390.21); and maintain an
accident register (49 CFR 390.15).

ABA strongly agrees that all operators of small passenger vans should comply with the
above-referenced sections, but believe that the FHWA must go beyond these provisions to ensure
the safety of the motoring public, customers of passenger vans, and comply with Congressional
intent, especially for small passenger vans that operate over long distances. Therefore, ABA is
pleased that the FMCSA has also proposed to apply the FMCSRs (except for the drug and
alcohol testing requirements and commercial driver’s license provisions) to all CMVs designed
or used to transport between 9 and 15 passengers (including the driver) in interstate commerce
when the operators of the CMVss are directly compensated for such services and the

transportation of any passenger covers more than 75 air miles.



FMCSA Should Clarify The Proposed Criteria

In order to clarify the proposal, the ABA suggests that FMCSA adopt the term
“Primarily Engaged in For-Hire Transportation” as an identifier in lieu of the proposed term
“directly compensated.” This change would limit the application of the FMCSRs to those
carriers, in interstate or foreign commerce, that have a primary business of providing passenger
transportation. It would exclude hotel and rental car shuttles and other similar operations that are
primarily non-transportation entities, but might have operations that go across state lines and
otherwise would be included in the requirements.

The Department of Transportation (DOT) is familiar with the concept of whether an
entity is “primarily engaged in transportation” and “for-hire” for purposes of application of its
rules. The DOT uses the terminology “primarily engaged in transportation” is concept in
applying the requirements of the Americans with Disabilities Act (ADA), 42 U.S.C. § § 12181 et
seq. In 1998, the DOT issued final regulations for over-the-road buses under the ADA, using the
distinction between those carriers primarily engaged in transportation and those that are not. See
63 Fed. Reg. 51670, 51692 (September 28, 1998). The term “for-hire motor carrier” is defined
in Section 390.5 of the FMCSRs as “a person engaged in the transportation of goods or

passengers for compensation.”

Other Requirements of the Proposal

The ABA generally agrees with all other aspects of FMCSA’s proposal. However, ABA

believes that the FMCSA should require the adoption of compatible intrastate standards for 9-15



passenger vans as a condition of a state’s Motor Carrier Safety Assistance Program participation.
ABA believes that failure to require intrastate adoption of this regulation will significantly
weaken the rule. The stated justification for not applying the interstate requirement to all states
because 32% of fatal van accidents occurred in 3 states (Florida, Texas, and California) should
not be considered. Does that mean that the other 68% of the fatalities noted by FMCSA should
be ignored? Certainly not. Given the admitted lack of complete data regarding the subject
vehicles accident and fatality record, we have to question the rationale for this provision.
Whether or not some states have more fatalities than others is irrelevant, and should not be
considered by FMCSA. Further, even if full and complete safety data is available for 9-15
passenger vans, what guarantee does FMCSA have that numbers will show the same pattern in

the future?

Conclusion

ABA believes that the FMCSA has taken a step forward to address Congressional intent
that the FMCSA regulate small passenger vans. We believe that Congress intended for FMCSA
to focus initially upon commercial van services that travel distances comparable to those of
intercity bus companies, and therefore do not object to the imposition of the 75 mile air mile
radius standard at this time. However, since the FMCSA will now have the ability to acquire
badly needed safety data on these small passenger vans, we suggest that the FMCSA publish a
Notice in the Federal Register one year from the date of enactment of this rule, and in each

subsequent year, that includes pertinent safety data on 9-15 passenger vans. This would afford



the public and FMCSA the opportunity to determine, based on data, whether or not the 75 air

mile radius threshold should be reduced or eliminated altogether.

Respectfully submitted,

G

Peter J. Pantudo

President and CEO

American Bus Association, Inc.
1100 New York Avenue, N.W.
Suite 1050

Washington, D.C. 20005

April 11, 2001
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